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Summary

The article deals with the responsibility and
authority of the official legal entity, the term
“governing body” and “official” legal entity.
Attention is drawn to the lack of uniformity in the
definition of “official “ in the various fields of law.
However, the ratio is particularly highlighted the
concepts of “official” and “executive officials”.
The features of the responsibility of officials of the
limited liability and company officers.

Keywords: civil liability, the legal entity,
the official person performing managerial
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Liability Company

Pesiome

B cTtatbe paccmaTpuBalOTCA BOMPOCHI
OTBETCTBEHHOCTU OpraHa un AO/HKHOCTHOrO NnLa,
MOHATUE «OpraHa» U «O0JIXKHOCTHOro suua»
opugnyeckoro nuua. ObpawaeTcs BHUMaHUE
Ha OTCyTCTBME eauHoobpas3unsa B onpemeneHuu
MOHATUS «OO/MKHOCTHOrO Nnuua» B pPasfinyHbIX
oTpacngax npaBa. Bmecte ¢ Tem ocobeHHO
BbIAE/IEHO COOTHOLLEHME MOHATUN «O0/MHKHOCTHOE
N> U «PYKOBOZSALLME PabOTHUKM» . PACCMOTPEHBI
0COBEHHOCTU OTBETCTBEHHOCTU OOJIKHOCTHBLIX NUL,
TOBapULLLECTBA C OrPaHNYEHHOM OTBETCTBEHHOCTbIO
M OO/MKHOCTHbIX ML, aKLIMOHEepPHOro obLiecTsa.

KniouyeBblie cnoBa: rpaxnaHcko-npaBoBas
OTBETCTBEHHOCTb, OOJ/IXXHOCTHOE /MU0, opraH
IOPUANYECKOro Nunua, pykoBoasdLime paboTHUKW,
TOBapULLLECTBO C OrpPaHWUYEHHON OTBETCTBEH-
HOCTbIO, akLUMOHEepHoOe o6LwecTBo

TyiiH

Makanapa opraH MeH nayasbiMApbl TYJIFaHbIH
Xayankepuwiniri, 3aHgbl TyJfFaHblH «OpraHbi»
X8He «pecMu TyJiFa» TYCIHIr KapacTbipbliagbl.
KYKbIKTbIH @pTypJsi cananapsiHoa «pecmu
TyNfFa» YFbIMHbIH aHblkTamacbiHga Gipkenkinik
©onmMaybiHa Hasap aypapbinanbl. CoHbIMEH Gipre,
«pPeCcMU TYJIFa» XaHe «aTKapyLlbl KblI3MeTKepnep»
YFbIMOApPbIHbIH, 63apa balinaHbiCbl epeklle aTan
eTineni. XayankepLwuiniri WekTeyni cepikTeCTiKTiH,
XOHE aKLMOHEepnik KOFaMHbIH naya3biMapbl
TyJIFanapbIHbIH XayankepLuiniriHi4 epexkwenikrepi
KapacTbipbliagpl.

TyniHai cespep: azamMaTThbiK-KYKbIKTbIK
Xayankepuwinik, nayadbiMabl TyJfa, 3aHAbl
TYJIFAHbIH OpraHbl, XeTekli Kbi3MeTKepepi,
XayankepLuiniri LLekTeyi CepikTecTiK, akLMOHepiK
KOFaMm.

The matters of civil liability are quite complex
however their solution is very important for civil
law science and regulation of civil law relations.

According to the article 37 of the Civil Code
of the Republic of Kazakhstan a legal entity shall
acquire rights and shall undertake obligations
only through its bodies acting pursuant to the
legislative acts and statutory instruments. Actions
of such bodies shall be acknowledged as actions
of the legal entity and thus the legal entity shall
be liable for their consequences. Presence of
one or another body shall depend on the legal
form of the legal entity and will of its members.
A legal entity shall realise its legal capacity and
capability through its bodies, where such bodies
may be divided into managing ones and other.
The managing bodies shall include those which
may create rights and obligations for the legal
entity. Other bodies shall, for instance, include
regulatory bodies - review committee having no
managerial functions.

The civil legislation specifies the following types
of legal entity bodies for different legal forms:

supreme managing body - general meeting;

supervisory board or board of directors for
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joint-stock companies (the “JSC”);

executive body - collegial (Board, Directorate)
or one-man (director, general director, president);

regulatory body - collegial (review committee)
or one-man (inspector).

The science has no uniform understanding of a
legal entity body. In general, one may divide them
into few groups, the first of which has a human
medium as scientists acknowledge and try to
underline by any ways. Other authors understand a
body as one or few persons (individuals) following
the legal entity’s will [1, p. 91]. Thus, according to
Basin Yu.G., bodies include officers and collective
squads of the legal entity “authorised by the
legislation or statutory instruments to solve the
matters defining the status of the legal entity as well
as to take floor on behalf of the legal entity before
other subjects and governmental bodies” [2, p. 107].

We follow the opinion of S.I. Klimkin who
assumes that a legal entity body is “a perfect,
non-existing in real life term just like the legal
entity itself” [3, p. 37-38]. We think that a body is
however a structural unit of the legal entity, the
epitome of which are individuals.

Performing any actions by a legal entity body
shall be deemed as actions of the legal entity.
However, according to the legislation each body
has its own competence. Then what is going
on when a body goes beyond its powers? We
suppose that no liability in the civil law course for
legal entity body going beyond its competence
may be envisaged, otherwise it turns out that
such legal entity shall punish itself. In this case
liability may be expressed in application of
measures for disciplinary or financial liability with
regard to certain persons for breach of official or
employment duties, unless, of course, they are
shareholders (founders). This is now the scope
of labour law that’s why such relations may be
called as “borderline” as they are closely related
to the civil law relations. The civil law and labour
relations do entwine in this context.

The acknowledgment as invalid of any
transactions performed by the legal entity body
with breaching the certain competence, shall
relate to remedies but not to the liability.

We would like to draw your attention to the
correlation of terms “body” and “officer”. These
terms coincide only in part. E.g., general meeting
of shareholders is the supreme managing body of
a joint-stock company but all shareholders may
not be expressly considered as officers. However
board of directors, board and review committee of
the joint-stock company shall consist of officers.
At the same time some authors understand a
very wide set of people as officers, for example,
directors (managers) and other persons which

Respousibility in the field of civil law

may not comply with the term “body”. Thus, T.V.
Kashanina supposes that “The managers include
not only members of board but also those persons
managing the structural units, monitoring certain
work clusters, responsible for certain range of
issues having dealings with people, however
the number of members of board does not
include... Besides the above category of workers
corporations have a certain workforce of non-
management employees working directly under
guidance of the managers and performing only
executive duties which are however not related
to the expenses on the physical labour” [4, p.
281-283].

Upon results of performed analysis we may
conclude that in contrast to a body an officer
always means an individual.

But we are more interested in civil legislation
and practice in its application. According to
the point 16, article 1 of Law “On Joint-Stock
Companies” of the Republic of Kazakhstan an
officer shall be a member of the board of directors
of the joint-stock company, its executive body or
a person, who solely performs functions of an
executive body of the legal entity [5].

The principles of activity for a company’s
officers are determined in article 62 of Law
“On Joint-Stock Companies” of the Republic of
Kazakhstan.

It is worth noting that in banking legislation
the content of term “officer” is much wider
and comprises other bank employees. Thus in
accordance with point 3, article 40 “On banks and
banking activities” of the Republic of Kazakhstan,
the following persons shall be deemed as persons
related to the bank and having special relations:

a) any officer or manager, first head and chief
accountant of the branch of this bank as well as
their spouses and next of kin;

b) individual or legal entity being a large member
of this bank, or officer of a large member of the bank
(italics made by us — A. Omarova, A. Kussainova),
as well as their spouses and next of kin;

c) a legal entity in which persons shown in
subpoint a) and b) hereof are large members or
officers;

d) a legal entity in relation of which this bank is
a large member, officers of this legal entity(italics
made by us - A. Omarova, A. Kussainova), as well
as their spouses and next of kin;

e) bank affiliates [6].

It is worth noting that in the point 22, article
1 of the Law “On rehabilitation and bankruptcy”
of the Republic of Kazakhstan the term “officer”
is determined as follows: - this is a member of
board of directors of the joint-stock company,
head (deputy head) of the legal entity-insolvent,

Ir} 10/2017)

\ . S




Responsibility in the field of civil law

as well as other persons not included in the
collegial executive board of the legal entity having
permanent or temporary powers for management
of the legal entity, chief accountant (deputy chief
accountant) of the legal entity-insolvent as well as
a person temporary acting as such [7].

As distinct from the norms of the Law “On
banks and banking activities” of the Republic
of Kazakhstan, the Law “On rehabilitation and
bankruptcy” or the Republic of Kazakhstan shall
include chief accountant (deputy chief accountant)
of the legal entity to the meaning of an officer.

Notwithstanding of who is legally an officer -
founder (member) or a hired employee - the Laws
“On limited and additional liability partnerships”
and “On joint-stock companies” also pay attention
to the officers with regard to the matter of liability
before ihe \epal entity where they are employed.
As a rule these are the persons taking part in direct
management of the legal entity and carrying out
day-to-day management of its activities.

Pursuant to the point 3, article 52 of the Law
“On limited and additional liability partnerships”
members of partnership’s executive body may
be brought to liability by request of any of the
partnership’s members in order to reimburse
damages inflicted by them to the partnership.
Whereupon they shall be solidary liable for any
losses caused by joint performance of improper
management of the partnership.Whom shall the
losses be reimbursed - to the partnership or
certain members? We think that to the partnership
as the damage was inflicted to partnership but how
it may be realised in civil proceedings remains
a question. During civil proceedings only the
head (manager, director) may act on behalf of
the legal entity without a power of attorney, who
is empowered to issue powers of attorney to
represent the partnership (point 2, article 53 of the
Law “On limited and additional liability partnership”
of the Republic of Kazakhstan).

Pursuant to the point 4, article 61 of the Civil
Procedure Code of the Republic of Kazakhstan
dated 31 October 2015 a power of attorney
on behalf of a legal entity shall be issued by
the head of the respective legal entity or other
authorised person [8]. It is clear that the head
may not certify the power of attorney for other
employees in order to file a claim against himself.
Other authorised person is not envisaged in the
legislation. Nevertheless there is a possibility to
indicate it in the charter of the Company.

Basing on the performed analysis of the
current legislation we suggest adding the
following wording: “Powers of the legal entity’s
representative may be confirmed by the resolution
of the supreme managing body” to the point

4, article 61 of the Civil Procedure Code of
the Republic of Kazakhstan. Thus, a member
shall have to obtain a resolution of the general
meeting of members which may empower him
as a representative to file a claim to the benefit
of the legal entity.

Pursuant to the point 4, article 52 of the Law
“On limited and additional Ifability partnerships”
members of executive body of the limited
liability partnership may be brought to solidary
liability subsidiary with the partnership before
third persons for any losses which such persons
incurred due to insolvency (bankruptcy) of the
partnership caused by improper management
of the partnership by the members of executive
body. Such liability shall be additional, i.e. levy
of execution upon debtor’s personal assets is
possible in case of insufficiency of legal entity’s
assets at its liquidation.

The point 3, article 44 of the Civil Code of the
Republic of Kazakhstan specifies additional liability
of the founder (member) or owner of its property
if the bankruptcy is caused by their actions.

It is worth noting that the above guidelines
miss any references to the guilt as a necessary
condition of civil liability.As a rule the executive
bodies consist of the very founders however
other persons may be accepted thereto under
a separate employment agreement. This brings
up the question: norms of which branch of law
must be used - civil or [abour? The presence of a
separate employment agreement shall expressly
give evidence of no civil law obligations but of
execution of labour and official duties. Here
we also have to follow the principle of guilt and
guidelines of labour legislation.

Thus we may conclude that the wording
of point 4, article 52 of Law “On limited and
additional liability partnerships” of the Republic
of Kazakhstan one should add with an indication
on guilty manner of action of the executive body
members. In such case if founder and executive
body officer is one and the same person a collision
of norms of article 44 of the Civil Code of the
Republic of Kazakhstan and article 52 of Law “On
limited and additional liability partnerships” of the
Republic of Kazakhstan takes place. This issue
may be quite easily solved as by virtue of article
2 of the Civil Code of the Republic of Kazakhstan
the Civil Code shall prevail.

We should note that courts rarely accept
provisions of laws on liability of founders, members
of executive or other bodies.

Article 55 of the Law “On limited and additional
liability partnerships” of the Republic of Kazakhstan
stipulates conflict of interests of members of
executive body and limited liability partnership.
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The members of executive body of the limited
liability partnership shall not be allowed:

1) without consent of the general meeting
to conclude with partnership any transactions
oriented to gaining any benefit therefrom
(including any agreements on gift, pledge, free
use, purchase and sale, etc.);

2) to receive a commission fee either from the
very partnership or from third persons for any
transactions concluded by the partnership with
third persons;

3) to act on behalf or in interests of third
persons with regard to their relationships with the
partnership;

4) to perform business activities competing with
the business of the partnership.

The charter of the partnership may also provide
other bans for members of its executive body.

The point 3, article 55 of this Law is of interest.
According to this point any member of the limited
liability partnership shall be entitled to require
in court a collection of all expenses in favour of
partnership from members of executive body
inflicted to the partnership by them or their
relatives, stated in point 2 hereof, bans specified
by point 1 hereof or by points 1)-3) hereof
respectively.

Firstly,any transactions performed with
infringement of requirements of legislation shall be
deemed as null and void (point 1, article 157 Civil
Code of the Republic of Kazakhstan). Secondly,
the liability of executive body members for
infringement of above bans shall be characterised
as several, as its character is not indicated in the
very article.

We do not deny that actions of executive body
members breach the interests of the legal entity
members but they infringe the interests of the
very legal entity, that’s why all losses shall be
reimbursed to the partnership but not to a certain
member. In order to file a claim in court against
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officers of the partnership, and in this case the
member shall be needed a resolution of the
general meeting which may authorise him/her for
such actions. We suppose that those members -
executive body members, against whom the claim
is filed, must not participate in the voting.

Upon results of the performed analysis we
have come to the conclusion that the wording
of point 3, article 55 of the Law “On limited and
additional liability partnerships” of the Republic
of Kazakhstan does not reflect the actual state
of things, that’s why we suggest to make
amendments and additions to this article after
stipulation therein of powers provided to the
member from the partnership in general.

In this context law “On joint-stock companies”
of the Republic of Kazakhstan is more developed;
its article 63 provides liability of officers of the
company in particular for wrongful acts and filing
of a claim to an officer on reimbursement of losses
incurred by the company under the resolution of
the general meeting of shareholders.

Basing on the performed analysis of the current
legislation it is important to understand the scope
of application of the term “officer” in civil law
relations as well as which legal consequences it
leads to. The highlighting of such persons shall
be first of all necessary for protection of interests
of the legal entity and its members from abuse
of powers by such persons, deriving of profit for
themselves, their relatives, other legal entities in
prejudice of the organisation they are working in
as officers. It means that they are able to express
the will or the legal entity outside, to take decisions
on management of the legal entity property and
performance of transactions, and to affect the
taking of such decisions. This is possible in case
the individual is a member of a collegial body of
the legal entity or represents a sole executive
review body. An officer may be either one of the
legal entity’s members or a hired employee.
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